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ORDER

PER VIKAS AWASTHY, JM:

This appeal by the assessee is directed against the order of
Commissioner of Income Tax(Appeals), National Faceless Appeal Centre, Delhi

[in short the ‘CIT(A)’] dated 21/03/2023, for the Assessment Year 2013-14.
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2. The assessee in appeal has raised three grounds. In ground No.l1 of
appeal, the assessee has assailed the order of CIT(A) on the ground of

violation of principles of natural justice.

2.1 In ground No.2 of appeal, the assessee has assailed the findings of
CIT(A) in upholding the assessment order denying the claim of bad debts
written off amounting to Rs.98,82,500/- u/s. 36(1)(vii) r.w.s. 36(2) of the
Income Tax Act, 1961[ in short ‘the Act’].

2.2 In ground No.3, without prejudice to ground No.2 the assessee has
made an alternate prayer to allow bad debts written off as deduction u/s. 28

or u/s. 29 or u/s. 37 of the Act.

3. Shri Ronak Doshi appearing on behalf of the assessee stated at the

outset that he is not pressing ground No.1 of appeal.

3.1 The Id. Authorized Representative of the assessee in respect of ground
No.2 submits that the assessee is a partnership firm engaged in the business of
finance and investments. The assessee has been advancing loans to various
parties since 2006. A supplementary partnership deed dated 01/04/2006 was
executed between the partner to include the business of financing and money
lending as one of the business of the partnership firm. He referred to the

Deed of Supplementary Partnership at pages 53 to 55 of the Paper Book.

3.2 The Id. Authorized Representative of the assessee submitted that during
the period relevant to assessment year under appea,l the assessee claimed
bad debts written off under the provisions of section 36(1)(vii) of the Act in

respect of loans advanced to following two parties:
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Party Name Total Amount Principal Amount Interest Amount
(inRs.)

Bharat Poly Plast 2,02,500 - 2,02,500

Sha Chandmal 96,80,000 90,00,000 6,80,000

Fatehchand

Retreating the submissions made before CIT(A), the Id. Authorized
Representative of the assessee submitted that the assessee had advanced
loan of Rs.28.00 lacs to Bharat Poly Plast in F.Y. 2009-10. The assessee could
interest amounting to

recover  principle amount of loan, however,

Rs.2,02,500/- could not be recovered. Though the interest amount was
offered to tax in Assessment Year 2011-12, the said amount was never
received.  Therefore, the interest amount which was offered to tax in
Assessment Year 2011-12 has been written off in the impugned assessment

year.

3.3 In respect of loan advanced to Sha Chandmal Fatehchand the Id.
Authorized Representative of the assessee submitted, that the loan was
advanced in the F.Y. 2001-02. The assessee charged interest on the loan @
12% to 15% on year on year basis. The assessee offered to tax interest
Rs.6,80,000/- in Assessment Year 2010-11 as business income, however, the
said interest amount was never received by the assessee. The unrecoverable
interest amount and principal amount Rs.90,00,000/- was written off as bad
debt in the impugned assessment year. The Id. Authorized Representative of
the assessee pointed that the assessee made efforts to recover outstanding
loan and interest. The gist of correspondence with Sha Chandmal Fatehchand

was given before the CIT(A).
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3.4 The Id. Authorized Representative of the assessee submitted that the
Assessing Officer had denied bad debt written off to the assessee merely for
the reason that the assessee is not licenced to carry out business of financing
nor it is a registered Non-Banking Finance Company (NBFC). The CIT(A) has
upheld the findings of the Assessing Officer. He submitted that in past, the
Revenue has always accepted income offered to tax from money lending
business and has never raised objection that the assessee is not a licenced
money lender or a registered NBFC. The Id. Authorized Representative of the
assessee further referred to the order of CIT(A) dated 21/09/2017 for
Assessment Year 2012-13, whereby the assessee’s claim of bad debts written
off was allowed. He pointed that in Assessment Year 2012-13 the Assessing
Officer had rejected assessee’s claim of bad debts written off by raising similar
objection, the CIT(A) following the decision of Hon'ble Bombay High Court in
the case of CIT vs. Padma S. Bora, 229 Taxman 627 and the decision of
Tribunal in the case of B.N.Khandelwal vs. ITO (2007) 6 SOT 343 (Mumbai)

deleted the addition.

4, Per contra, Shri Prashant Mahajan representing the Department
vehemently defended the impugned order and prayed for dismissing appeal
of assessee. The Id. Departmental Representative submitted that the assessee
has failed to show that the assessee was authorized /licenced to carry out the
business of money lending. A stray incidence of money lending by the
assessee cannot be said to be a regular business activity. Hence, the claim
of bad debt written off has been rightly rejected by the Assessing Officer and
the CIT(A).
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5. We have head the submissions made by rival sides and have examined
the orders of authorities below. We have also considered the documents and
decisions that has been referred to by the Id. Authorized Representative of the

assessee during the course of his submissions.

6. In so far as, ground No.1 of appeal is concerned, in the light of
statement made by Id. Authorized Representative of the assessee at Bar the

same is dismissed as not pressed.

7. The ground No.2 of appeal is against disallowance of bad debts written
off u/s. 36(1)(vii) of the Act. The assessee inter-alia is engaged in the
business of advancing loans. The assessee has written off irrecoverable interest
and/or principal amount in respect of two parties i.e. Bharat Poly Plast & Sha
Chandmal Fatehchand. The solitary reason for disallowing assessee’s claim of
bad debts written off is that the assessee is not a registered NBFC or a licenced

money lender.

8. It is an undisputed fact that the assessee is in the business of money
lending for the past several years and the Revenue has accepted income from
money lending business of the assessee as ‘Business income’. The Id.
Authorized Representative of the assessee has drawn out attention to the
order of CIT(A) for Assessment Year 2012-13(supra), wherein the asessee’s
claim of bad debts written off was rejected by the Assessing Officer for the
similar reason i.e. the assessee is neither a registered NBFC or a licenced
money lender. The CIT(A) allowed assessee’s claim of bad debts written off by

placing reliance on the decision of Hon'ble Jurisdictional High Court.
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9. The Hon'ble Bombay High Court in the case of CIT vs. Padmas S. Bora,
229 Taxman 627 has held that merely because assessee does not have licence
to conduct money lending business, could not be the ground for denying
deduction of bad debts written off in respect of amount lent in the ordinary
course of business. In the instant case we find that a Supplementary Deed of
Partnership was executed, wherein apart from other business activities

lending of money was also included as part of assessee’s business.

10. We find no merit in the reasons for rejecting assessee’s claim of bad
debts written off by the Assessing Officer and CIT(A). The findings of the

CIT(A) on this issue are quashed and ground No.2 of appeal is allowed.

11. In ground No.3 of appeal, the assessee without prejudice to ground
No.2 of appeal has made an alternate prayer to treat bad debts written off as
business expenditure u/s. 28/29/37 of the Act. Since, we have accepted the
primary plea of the assessee in ground No.2, the ground No.3 has become

academic, hence, not deliberated upon.
12. Inthe result, appeal of the assessee is partly allowed.

Order pronounced in the open court on Friday the 22™ day of September,

2023.
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